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MEMORANDUM 

DATE - 	June 25, 1981 

TO: 	 DLPC/Permits - S. Springer 

FROM: 	V. Yang - Enforcement Programs  

, 	u 
SUBJECT! 	Evaluation of Sections 39(c) and 39(i) of the Act Concerning 

Buerkett llst Street Landfill (LPC #16782576) 

The Agency's evaluation of the pending permit application for the 
expansion of the Buerkett 3 1 st Street Landfill operated by Merle Bueltett 
shou'd implement the provisions of Section 39(c) and 39(i) of the Act as 
the basis for denying this permit application. Merle Buerkett has been a 
named respondent in three enforcement actions filed before the Illinois 
Pollution Control Board in which final orders were issued against 
Buerkett for improper operations of a landfill. (See Attachments A- 1  
th-ough A-3): 

IEPA  v, Clay Products. Merle Buerkett et al., PCB 871-4, 
June 277-MT. 

2. IEPA v. Merle Buerkett and Harold Cline, PCB 77-294, April 27, 1978. 

3. IEPA v. Capital City.  Land, Inc., Merle  Buerkett et al., PCB 81-182, 
Sel:Itember 15, MT 

In all cases, the Board found Buerkett in violation of the Chapter 7 
Solid Waste Rules and Regulations for failure to comply with the daily, 
intermediate, and/or final cover requirements. The Board also imposed 
penalties of $500.00, $250.00, and $3,000.00 against Buerkett and further 
stated that "repeated violations of rules intended to protect the public 
from the dangers of improper waste disposal ought to bring much higher 
penalties than an initial violation." (Concurring Opinion in IEPA v. 
Capital City, Inc. et al.,  PCB 81-182.) 

Further enforcement action was initiated against Buerkett in December, 
1982 for insufficient final cover and improper closure of the Buerkett 
No. 2 and Buerkett Annex sites located west of Dirksen Parkway in the 
southeast section of the City of Springfield. In a December 3, 1982 
Enforcement Notice Letter, Buerkett was notified of potential enforcement 
action for his failure to provide adequate final cover and to monitor and 
control leachate at these two sites (See Attachment A-4). This action 
was initiated at the request of the DLPC Field Operations Section for the 
Central Region which had sent five '5) Comp'iance Inquiry Letters (CIL) 
to Buerkett beginning in September, 1980, concerning final cover 
violations at these stes.TV,5c2, 	 wer:L,  eventuany correct - 
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in the summer of' 1983 through a voluntary compliance program developed by 
the Field Operations Section and Enforcement Programs Section. However, 
Field Operations Section indicates that since the fall of 1983, the 
active portion of the 31st Street site has been in violation of the 
daily and intermediate cover requirement of Chapter 7, Rule 305. This 
continued pattern of deficient operations has resulted in odors emanating 
from the site, vector problems, and blowing litter onto adjacent highways 
and State of Illinois property. 

It should be noted that luring previous pre-enforcement negotiations in 
December, 1982 through the summer of 1983, Buerkett had stated his 
intention to purchase adjoining property as a source of additional cover 
material. His failure to ta'Ke such action has resulted in the existing 
unsatisfactory condition of the 31st Street Landfill. Buerkett's failure 
to purchase this property also reflects a chronic disregard towards the 
Act and its requi-ements and contnuance of bad faith efforts whenevee 
actions are required for compliance. This attitude is particularly 
evident in Buerkett's history of landfill operations the Board and this 
Agency consistently cited Buerkett for his failure to provide adequate 
cove- and for other related deficiencies such as blowing liter and odors. 

Given the operating history of Merle Buerkett, the statutory requirements 
of Section 39(i)(1) justify final action by the Agency to deny the 
pending permit application. The Agency is also restricted from granting 
a permit under Section 39(a) of the Act and Rule 207 of IPCB Chapter 7 if 
the applicant cannot demonstrate or prove that the landfill will be 
operated so as not to cause a violation of the Act or its regulations. 
Although the technical design for the proposed expansion of this landfill 
may satisfy the requirements of the Act regarding the development and 
modification of a site, repeated enforcement actions involving Merle 
Buerkett indicate that this pattern of operating practices cannot assure 
compliance with the Act. In fact, Buerkett's history of deficient 
operations would aggravate future environmental problems at the site 
(i.e., vectors, blowing litte-, and increased potential for leachate 
discharge from the site). 

Finally, the Agency is restricted from granting a permit under Section 
39(c) of the Act which requires submittal of proof by the applicant that 
the location of a new regional pollution control facility has been 
approved by the County Board or the Springfield City Council as deemed 
appropriate for the location of this site. The Act defines "new regional 
pollution control facility" as "the area of expansion beyond the boundary 
of a currently permitted regional pollution control facility". The 31st 
Street Landfill site was permitted for development and operation prior to 
July 1, 1981. however, the January 1984 supplemental permit application 
will modify the site by expanding the site beyond its previously 
permitted boundaries. This request for modification would increase the 
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current capacity of existing "Pit C" area by adding three (. -Do refuse 
lifts and raising the upper elevations of this area to approximately 2S 
feet above the previously pe—mitted elevations ( i.e., Drawing No. 74-113 
RPC. This proposed vertical expansion •f the site would subject the 
Buerkett 31st Street Landfill to the local zoning approval for "new 
regional pollution control facility" as recently mandated by the Circuit 
Court of the 19th Judicial Circuit, Lake County, Illinois in Village  of 
Antioch vs. IEPA and Waste Management of I 11 inois,  Inc., General tro. 
urcg7T5T;741577 -737 -rgwrATUchment B) 

The applicant has the right to appeal any fina' action of the Agency if 
the Agency decides to deny the pending permit application for this ste. 
If Buerkett elects to take such appeal action, it is appropriate for the 
Board to decide if the Agency's decision is based upon a reasonable 
interpretation of the Act, current judicial findings, and the facts of 
ths, matter. 

VY:ct/ 11911 2-11  

cc: DLPC/FOS - Central Region 
DLPC/Division Files 



ILLINOIS R'2LLUTION C=ROL BOARD 

June 	23, 1971 

ENVIP.ONE=Ar__, PPDTEC=0 AGENCY 	) 
) 

	

V. 	 ) 	PCB 	# 71-41 
) 

(7= PROD 7:CTS Co. et. al. ) 
Larry R. Eaton for the E.P.A. Ac,ency 
James T. ehe and Alfred B. La,Barre for the Respondent 
Opinion of the Board (by 1r. Currie): 

This complaint, like that in EPA V. Sauget, # 71-29 (decided 
May 26, 1971), char7es the resPondents with numerous violations 
of the ren- ulations and of the statute with regard to the operation 
of a landfill for solid waste disposal. As in Saucet, we find the 
evidence establishes several of the charces and fails to establiTh 
others. We order that violations cease and a money penalty be paid. 

The landfill in question, located in Springfield, is admittedlw 
. owned by resPondent Clay Products and opPrated under 1 ,-, ase by 
res ,mond"rt -  Beerhett md Hinds. In order to assuYe that + - he ev'ne-
exercises care that ii7croper operations do not occur on his Property, 
we think it appropriate that the prosPective provisions of our 
	„ 

Count 3 of the complaint allec,es open ciumpin7: in violation 
.,(Dth of s"e'ion 21 o: the En ,;ironmental Prcoection 7,-. t• and of 
rule 3.04 of the Rules and Regulations for Refuse Disposal Sites 
and E'aclities (hereafter "Landfill Rules"), adopted by the 
Departmc, nt of Public Health in 1966 and effective by virtue of 
section 49 (c) of the statute. Open cauTpinc is a catchall term 
that er-laces a number of specific infractions al1e7ed elsewhere 
in the comr)laint. 	In li;ht of our findin7s sn these more 
specific counts ,:7e do not find it necessary to decide whether 
or not they also constitute open dumping. 

Count 4 allees ov-21-1 burnincT. 	Alt- hrh deliberate h1.1,7nin 
\. , as denier] 	371), respondents conceded that on two occasions 
‘.:hen EPA insPectors were on th,2 premises -,:iros ,::ore in T.:ror.:resn, 
star'_ed, it is said, by discarded cirJaretten (R. 3 71 ). 	Th - 
evid ,r.nc.-2 is the t some e!rfort was made to c/)ver the burnin 

(R. 65, 372) hilt that in one instnee the fir^ =oldcrt 
for telve hours (R. 330) and t . h -lt no effrt yas r,lad ,- to e::tin -;a sh 
it 	the inspector wan arenent (R. 63). As Ye h^ld in EPA 
v. (o()lin7, 4 70-2 (1): -: -7(r 1), 1970), the statute and thr 
regulations are nct 	 to (Thlibe -zat" 	 C.are 1-unt 
be exercied tr) Pry,r.nt firn fl . om oocurrjn7 and to e;:inuif;h 
thpm 	f thn: d(). 	 :Tt:; 
hei - e 	11,--y5'e 	 dinr:iAr.1 nf linht(1 

L 
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could have ended the fires more quickly. Respondents have caused 
or allowed open burnine. 

Count 5 charces the absence of conyenient sanitary facilitir , s 
for employees worin -J at the landfill, in violation of Rule 4.03 (c). 
But the evidence is that adeuatLe facilities are provided at the 
company's office, varfouly described as 100 Yards from the landfill 
gate (R. 373) an-J. as 1,000 1Thet from where dumpinG took place 
(P. 88). 	As in the Sau ,.Tet case, we find these facilities sufficient. 
We cannot expect toilets every thirty feet on a landfill site. 

Count 6 allec.es that access to the site has been permitted "at 
all hours of the day", in violation of Rule 5.02. But that rule 
does not limit hours of operation; it forbids access when there 
is no employee on the site. The alle-;ation is fatally deficient. 

Count 7 alleges that refuse has been dumped over a "largo 
impractical area", contrary to Rule 5.03. The evidence on this 
issue is conflictinn an'l largely subjective. Respond?nts testified 
the area open at one time was cenerally kept to a width of 50 to 
100 feet (R. 382, 399), that the arca can be and is adequately 
handled by their eTaipment (R. 399), that anything -  much less would 
cause delays in unloading trucks (R. 320). An Agency inspector 

t_iiciL he he ,J olLyed d voL -sin ,,: area rour,-niy Inn 
to 100' (R. 164) and that in his ooinion this area should 1 -1Ye been 
reduced by one third to one half because it was too large to be 
covered in a dav by the or:7uipent available (R. 171, 181-82). We 
recognize the desirability of keeping the worljng area small, as 
EPA's witness urc;ed, not only to facilitate cover but also to 
reduce blowing material and to lessen the attraction of pests 
(R. 182). But on the present record we do not find sufficient 
evidence that the area worked was overly large. 

Count 8 allecT,es that unsupervised unloading has been allowed, 
that nu portable fences 'ore used to prevent material fro71 
and that the area was not policed to collect scattered material, 
all in violation of iinle.5.04. 	The proof is clear that on one 
occasion a truck YIF,  unloaded ‘.:hile no el'plovee was on hand (R. 100). 
Such a violation creates ohvious risks of i:7- proPer disposal. 	It is 
the duty of the owner and oyarator to urevent such prebles by 
providin(.2 sunervision at-  all t_i_111125. 	 iL is clear that until 
recently there were no portable fences for use when condilions 
required them to restrain blowing material (R. 707, 166). 	There 
was sone sun.iestion hy resPondents that this provision apnli-s onl7 
wh-n there is a risk that_ 	 will hc blnwn leynul th,2 

(1:. 139), liut L!1 , 	 Thn 
ara loun -1 to keen the si 	 from 
an(1 	 LJ:1 a 	aHC:HlY nnsn icr 	. - 111 -. ; tr.) sr:fljr] 

blowin7 	 in ei.er 	 C:- re a 
it is dum:_:ed. 	 tesLieny ht hloThy• 	hd in 
been collectd 	10). 	Violations of :ule 5.0.1 'ere tAierel.ore 
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E.P - 	.p 
Count 9 charges a failure to spread and coni.(refilie'iif.i 

required by Rule 5.06. There was evidence that refuse on one 
occasion was left as deocsited without being spread or combacted 
(R. 104-05, 109). Me Pule requires that refuse be spread and 
compacted "as raici]y aE refuse'is admitted to the site". The 
rule is clear; eTuitment must be operating immediately upon 
deposit of refuse. A violation was shown. 

Count 10 alle7: ,ps failure to cover refuse at the end of each 
working day as recuired by Rule 5.07. Violations were clearly 
shown. First, there was proof that recognizable refuse items 
remained uncovered for two consecutive days (P. 40, 67-68, 79, 
82-83, 109-110), as in the Sauc;et case. 	Second, there was tesl - im,?ny 
that some refuse requiring cover lay exposed, and that other lay 
inadequately covered, s=e of it in water or in liouid waste 
(R. 32-33, 113-14, 116-17, 168, 289-90, 206, 211), since before 
the dates alleged in the c9m7laint (R. 95-96, 110, 137). 	While 
the original failure to cover these old ftems as the re.fuse was 
demosited was not charged in the complaint, the duty to cover is a 
continuing one extending tO "all exposed refuse" at the end of each 
day. 

Count 21 alleges the discharge of hazardous liquids at the 
ldnafill site without tne a:-)preval L'.2L1Liiit2ta by Ruld 5.0Snoc 
R. 113, 208, 359). The resnondents d=onstrated approval by 
the Departent of Health for the deposit of oil wastes in 
Impoundment No. 1, where most of the liquid waste was observed 
(R. 63-64, 113, 359, 388, 412, 434 and Ex. R. 3-1). 	Two Agency 
•itnesses testified to oil in a second impoundment that the 
respondents asserted was not used for this purpose (R. 167-68, 
179-80, 183-84, 208, 359, 338). Whether using two pits for oil 
would violate the Realth Department's order to "contain the dumring 
of the hazardous materials received from Sorco Oil and Refinin 
Company in a separate pit" we need not decide, for the undisputed 
evidence by one Agency • :itness was that an oily liquid had also b:en 
seen on the ground in the vicinity of lm:Daundmont 	1 (R. 208-97). 
The presencc of this waste in A-Jril of 1 0 7] 	rino tc the infrnce 
it was put there s=ctime since the preccriin-j Oct)bcr. \ .:h ,J , ther no 
not thc 	 put it thre, they hari the ci,liatien, as in 
CasrT' of o::‘en burning, to orevont others f .rom 0-d11(5 sn, 	ihe s'in]T,tion 
is estahliohod. All oil de;)nsit has now ceased because the -i",T-2nV 

has refused ta renew permission (R. 412-14). 

Count 12 alleyes the absence of rodent contra] under Ru]e 5.00. 
A; we he]d i a Sauriet, proper cover is a type of rodent central thdt. 
is always retlirc2:]. 	Rut furth-r contrn1F, are necess;iry only "as 
(1,3rciej 	he P ,'flartnt" 	thr? 	 ancl E:in ,:e it W;17 

wrc' 	 Ir.) such direction in tbe paf-3L (1;. 121), 
the is i . 	on oof of Yiolation. 

Countn 13 an,] 11 	111.e , ;e 	 nc 
in violation of 1:ulcs 5.10 anK1 5.12 (it). 	The rc,!lat_ion :ictwcon 



OrN 	salvaging and scavenin:: is not altogether clear; sufficP it tha':. 
on one occasiPn the undisnutrel testi=ny is that an unidPntifind man 
was seen manually sorting du:Tped refuse (R. 122), which is flativ 
forbidden. It is the owner's and .  operator's duty to prevent such 
activities. 

Count 15 alleges that refuse has been disposed of in standin . ..: 
water in vielation ef Rule 5.12 (c). There is much evidence that 
refusP was scan in water (R. 32-33, 206), and this evidence was relied 
on above to shcY: a violation of the cover requirements. But Rule 5.12 
(c) requires a shewin7 that refuse was cut into the water; here we 
cannot infer either that the water 	there before the refuse (P. 64) 
or that the dee:osit was chaeable to these respondents (R. 72). This 
is not to say this type of violation can be proved only by eyewitnesses 
to the dumoing itself, but we find the record inconclusive in this 
case. 	See EPA v. 17.1i_oni, PCB # 70-15, (February 17, 1971). 	There was 
howpver, nroof that o one occasion burnine7 refuse was pushed in' - o 
water durinc; an effort to put it out (R. 45, 379). 	This seems an 
undPsirabl ,- way to cembat fire, in lie.Tht of the regulation; but W2 

cannot say it is never a perr:lissible choice between two evils. 

Count 16 alleges that inade7luate measures have been taken to prevPn 
contamination or cround ,md surface waters, in violation of Rule 4.02 
(a) and of sections 12 (a) and (d) of the "Act, which prohibit water 
pollution and water ::ollution hazards. There is proof that, as the 
iesulL of leachin7: throu7n raruse (.-- 	285), water impJulli r:=11 
site is high in m:ygen-demanding materials and total solids, 1  
(R. 274-75, 279-82), so that its discharge to stream or aquifer 
cause P,oll'ation, and there is proof that in one imnoundent the water 
level was near to overflowing (R. 191-92, 367). 	But there is 
insufficient proof that any water escaming froel these r-onds would be 
likely to reach either stream or aquifer (R. 192, 242-43, 278, 297, 312, 
327, 36], 367-63), and conse.quently we find no violation in this regard. 
We do think respondents would be well advised in order to escape future 
complaints to avoid the mixing of refuse and water on thEir premises. 

Count 17 alleges unsihtly and iertproper oneration in purporte , l 
violation of section 2.0 of the Act. Rut that section forbids nohins; 
it is a statement of policy for use in interpreting the o;?erative 
sections of the 1\ct. 

In swri, we frHd -, , ielations with respect to opfln 	 unu 

	

enloa:lin?„ 	 co;lApactsin, 	 fenc -7,t 
of liuids, scaven(_iing, and the collection of !;catlered 	 Thc ,  
testiony of a Coenty Health inspector that the site was generally well 
operated (R.319-65) does not contradict EPA'5-.; case, but it has weiht 
mitication. 	W2 arc teld hy I:PA that oPeration has since ie . InroveE 
in many respects (P. 130-1"31). 	We shall order that no further 
infractions oceur, and to de',:er fuure violations we shall esses a 
penalty of 	509. 	 r;: ..', a1M , r than in :ai.njet_ ar:d earlir , / cares 
for th , i ainlaLin; 	 seriuus. 

t n 	resul te 	t_hP 

	

7, 	ci hed 	 th 

	

clivnn hy 
	

icer this :notion was ( -)Lo:,.:erly denied 
(R. 264-G6). 
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This opinion constitutes the Board's finding of fact and 
conclusions of law. 

ORDER 

1. Clay Products Co., !!erie P. Euerkett, and Lowe G. Ninds shall 
cease and desist fram violations of the Environmenal Protection 
Act and of the P.ules and Re7ulations for Refuse Sites and 
Facilities, as follows: 

a) No oppn burnini-  shall be allo.::ed. 
b) No unloadin7 shall be permitted without sunervision. 
c) Refuse shall be s=ead and comcacted as ranidly as it 

is admitted to the site. 
d) Refus ,,  shall be co -.:c:ed daily as required by the 7.1es. 
e) Any exposed refuse !)17esently on the site shall be covered 

as required by the -1::ulas. 
f) Portable fences shall be provided Yhenever weather conditions 

require in order to reduce tho scattering of litter, and 
scatt ,,, Y- ed litter shall be collectd. 

g) The dischare of liquids shall not be allowed e::cePt as shall 
te autnorazeo by tne 	in Ji future. 

h) Scavenc:ing shall not be permitted. 

2. flerle 	Fuerett and Lnwe G. Hinds nre jointly and severally 
ordered to pay to the State of Illinois on or before Jul'; 1, 
1971, the total sum of $500 as a uenalty for the violations 
described in the Board's opinion. 

I, Regina E. Ryan, Clerk of the Board, hereby corti ity that the abve 
Opinion and Order was entered on the 	-Mv-0,f 4 ///7,- ,7-2:-, , 1971. 

- 

- 



Christan L. Moff 

JAcCe D. GU'AELLE. C,AAIRmAN 

0•K .ARK. LLINOIS 

IRVIN G. GOOOMAN 

`, EDNAH :LL ■ NOIS 

DONALD P. SATCI-IELL 

CARBONDALE. ILLINOIS 

+t 

firt1/577 

STATE OP ILLINOIS 

POLLCT1ON CONTR(JI. /-30. ■ RD 

309 WEST WASHINC5TCN STREET suITE. 3C0 

CHICAGO ILLINOIS 60606 

Tnzp.orE 

312-7'33-3620 

NELS E. WERNER 

CHICAGO. 'LLINCIS 

JAMES L. YOUNG 

SPourICD L_!NCIS 

May 1, 1978 
'ITD IN 

THF: 

Mr. Fred Prillaman 
Mohan, Alewelt and Prillaman 
525 W. Jefferson Street 
Suite 400 
Springfield, Illinois 62702 

Mr. Roger E. Ryan 
Londrigan and Potter, P.C. 
1227 S. Seventh Street 
P.O. Box 399 
Springfield, Illinois 62705 

E.P.t 	1,11 

RE: PCB77-294, EPA V. MERLE BUERKETT AND 
HAROLD CLINE 

Enclosed please find a 'certified copy of the OPINION AND ORDER 
of the Board adopted on April 27, 1978 for the a5-8-ire captioned 
matter. 

Very truly yours, 

Clerk of the Board 

Enc. 

tR) cc: Envircnm ,., ntal ron'- rol Divisions, 7 1linois Attorney Oeneral 
Illinois Environmental Protection A;ency 
Hearing Officer: 

Mr. Walter L. Oblinger 

A -1-Tfici4K4EPOT A -2.. 



ILLINOIS POLLUTION CONTROL BOARD 
April 27, 1978 

ENVIRONMENTAL PROTECTION AGENCY, 	) 
) 

Complainant, 	) 
) 

v. 	 ) 	PCB 77-394 
) 

MERLE BUERKETT AND HAROLD CLINE, 	) 
) 

Respondents. 	) 

OPINION AND ORDER OF THE BOARD (by Mr. Dumelle): 

This matter comes before the Board on a Yoember 10, 1977 
Complaint alleging failure to apply final cover at a solid 
waste management site in violation of Rules 3J: and 305(c) 
of Chapter 7: Solid Waste Rules and Regulaticn:; and Section 
21(b) of the Act. Because active use of the ,ite terminated 
in 1970, the Complaint also alleges a violaticn of Rule 5.07 
(b) of the Department of Public Health Rules and Regulations 
for Refuse Disposal Sites and Facilities and therefore Section 
49(c) of the Act. 

The site in question is located on approximately 20 acres 
in an unincorporated area of Sangamon County near Springfield. 
The site is southwest of the Sangamon River and across from 
Carpenter Park; Sugar Creek flows by the southwestern boundary 
of the site. 

The site was operated as a refuse disposal facility 
from approximately 1967 to 1970 by Respondent l_luerkett. 
An agency inspection on August 4, 1971 showed that the 
site was not operating, that one of two entrances to the 
property had been closed, and that 10 to 15 acres had been 
used to dispose of concrete, wood ties, and miscellaneous 
articles. Several abandoned cars and trucks were also on 
the site. The operator of the site did not secure an Agency 
permit or a Department of Public Health permit i'rior to operating 
the site. 

A disproportionate part of the record was ,:ievoted to 
consideration of the ownership of the site. This consideration 
was complicated by the fact that a circle drawn on the plat 
sheet included territory greater than the land! -- ill site. The 
Board, after considering the el'idence, concludes that a sub- 
stantial portion, if not all, of the site was owned by Respondent 
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Cline during the period of active operation. Respondent Cline 
admitted he cwned the site by giving an oral description of the 
property to Agency representatives. He accompanied Agency 
representatives on their inspections of June 1, 1973, June 26, 
1973 and July 12, 1973 and admitted on June 1, 1973 to Agency. 
representatives that he had allowad dumping at the site by persons 
other than Buerkett. Though mindful of the hearsay aspects of 
this evidence, the Board feels that it has been satisfactorily 
established that Cline was the owner of the disposal site. 

Agency representatives made inspections during 1971 
on August 4th and 8th, during 1972 on July 6th and 10th, 
and repeatedly during 1973. On July 12, 1973 Cline was in-
formed of the cover requirements and a July 17, 1973 inspection 
shows that some cover had been placed on the northern part 
of the property. At a March 14, 1974 inspection, it appeared 
that more fill had been placed and compacted on the north 
side of the property and some cover had been placed in the 
southeastern section. At an August 16, 1975 meeting with 
Buerkett, he admitted to Agency representatives that he had 
done some filling. An August 23, 1975 _inspection shows that a 
double wide trailer had been placed on the southwest area 
of the site; an August 2, 1976 inspection showed that a second 
trailer had been moved to the West central portion of the site. 
The record shows that residents of one of these trailers pur-
chased a portion of the landfill site requiring cover. 

It appears from the record that while some of the area 
has been covered, no area on the site has a full two feet of 
compacted cover and one area has no cover. Soil borings conducted 
by the Agency on August 2, 1976 and August 3, 1977 show samples 
ranging from no cover to approximately one and a half feet of 
cover. The record shows that there is some cover material 
at the site but it is probably not adequate to meet the re-
quirements of Rule 5.07(b). 

The Board finds that the failure of Respondents to apply 
final cover is in clear violation of Rule 5.07(b) of the 
Department of Public Health rules. The responsibility for 
compliance with the regulations applies to both the owner 
of the landfill site and the operator. In considering a penalty 
for this violation of the Act, the Board concludes that a 
$500 fine to be paid jointly and severally by the Respondents is 
/easonable since no mitigating factors have been presented by 
them to excuse the undue delay in complying with final cover 
regulations. The Board also orders that Respondents finish 
installation of final cover within 120 days of the date of this 
Order. 
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In determining whether Respondents have also violated 
Section 21(b) of the Act, a violation of a reculation adopted 
by the Board must be plead and proven. Since Rule 305(c) was 
adopted by the Board after Respondents ceased operation, no 
violation of that Rule can be found. Since Rule 507(b) was never 
adopted by the Board, a violation of that rule cannot constitute 
a violation of Section 21(b) of the Act. Respondents' conduct 
is actionable through the saving clause in Section 49(c) of the 
Act. 

This Opinion constitutes the findincs of fact and 
conclusions of law of the Board in this matter. 

ORDER 

It is the Order of the Pollution Control Board that: 

1) Respondents Merle Buerkett and Harold Cline 
are found to have violated Rule 507(b) of the 
Department of Public Health Rules and Regulations 
for Refuse Disposal Sites and Facilities for 
failure to apply final cover to a solid waste 
management site owned by Cline and operated by 
Buerkett from the period six months after terminating 
operations until July 27, 1974. 

2) Respondents shall pay as a penalty the sum of $250. 
each, payment to be made within 45 days of the date 
of this order, by certified check or money order to: 

State of Illinois 
Fiscal Services Division 
Environmental Protection Agency 
2200 Churchill Road 
Springfield, Illinois 62706 

3) Respondent Merle Buerkett shall apply final cover 
pursuant to Rule 5.07(b) within 120 days of the 
adoption of this order, and shall post a performance 
bond of $7500 to assure correction of the violation 
within the time prescribed. 

I, Christan L. Moffett, Clerk of the Illinois Pollution 
Control Board, hereby certify the above Opinion and Order were 
adopt)ad on the 	 day of 	 , 1978 by a vote 
of 	 

Chrlstan L. Mn.ilfi  Clerk 
Illinois Pollution Control Board 

' 



soil' 

JACOB C. DUMELLE. CHAIRMAN 

OAK PARK, ILLINOIS 

IRVIN G. GOODMAN 

MEDINAH, ILLINOIS 

DONALD P. SATCHELL 

CARBONDALE. ILLINOIS  

STATE OF ILLINOIS 

Pol,LuTIors: CONTROL BoARD 

309 WEST WASHINGTON Si RELT SUITE 300 

CHICAGO, ILLINOIS 60606 

TELEPHONE 

SI2-793-3620 

NEL-S E. WERNER 

CHICAGO. ILLINOIS 

JAME8 L. YOUNG 

SPRINGFIELD. ILLINOIS 

June 9, 1978 

Mr. Fred Prillaman 
Mohan, Alewelt and Prillaman 
525 W. Jefferson Street 
Suite 400 
Springfield, Illinois 62702 

r:r":'. -- 1"..T.D IN 

()I- 7 1, 777. 	1 

RE: PCB 77-294, EPA v. Merle Buerkett an( 
Harold Cline 

Enlcosed please find a certified copy of the ORDER of the Board 
adopted on June 8, 1978 for the above captioned matter. 

Very truly yours, 

‘ P 	Zte 
)c 3) 

Christan L. Moffett 
Clerk of the Board 

Enc. 

cc: Environmental Control Divisions, Illinois Attorney General 
Illinois Environmental Protection Agency 
Hearing Officer: Walter Ohlinaer 



ILLINOIS POLLUTION CONTROL BOARD 
June 8, 1978 

ENVIRONMENTAL PROTECTION AGENCY, 

Complainant, 

V. 

MERLE BUEREETT and HAROLD CLINE, 

Respondents.  

) 
) 
) 
) 
) 	PCB 77-294 
) 
) 
) 
) 

ORDER OF THE BOARD (by Mr. Dumelle): 

On May 25, 1978 the Agency moved the - Board to clarify 
its Order dated April 27, 1978 in this case. Since both 
Respondents are liable for the violation of Public Health 
Rule 5.07(b), the obligation to apply final cover and post 
bond of $7,500 applies to both of them. Since neither of 

401% these Respondents held a Public Health permit, the proper 
1  date for expiration of the effectiveness of Public Health 

Rule 5.07(b) should be July 27, 1973. 

On June 5, 1978, Respondent Cline filed a motion for 
rehearing in this case, and Respondent Buerkett filed a 
motion to vacate or modify the Board's prior Order, or 
alternatively, for a rehearing. Both of these motions are 
hereby denied in all respects. 

Since there has been some confusion over the Board's 
prior Order, the 120 day period referenced in Paragraph 3 
shall run from today's date. 

The Board's Order in this case dated April 27, 1978 is 
hereby corrected to read as follows: 

1) 	Respondents Merle Buerkett and Harold Cline 
are found to have violated Rule 5.07(b) of the 
Department of Public Health Rules and Regulations 
for Refuse Disposal Sites and Facilities for 
failure to apply final cover to a solid waste 
management site owned by Cline and operated by 
Buerkett from the period six months after termin- 
ating operations until July 27, 1973. 



nr‘ 
Christan L. Moff' 
Illinois Polluti 

, Clerk 
Control Board 
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2) 	Respondents shall pay as a penalty the sum of 
$250.00 each, payment to be made within 45 
days of the date of this Order, by certified 
check or money order to: 

State of Illinois 
Fiscal Services Division 
Environmental Protection Agency 
2200 Churchill Road 
Springfield, Illinois 62706 

3), 	Respondents shall apply final cover pursuant to 
Public Health Rule 5.07(b) within 120 days of the 
date of this Order and shall post a performance 
bond of 37,500 to assure correction of the viola-
tion within the time prescribed. 

IT IS SO ORDERED. 

I, Christan L. Moffett, Clerk of the Illinois Pollution 
Control Board, hereby certify the above Order was adopted 
on the 2-11  day of 	 , 1978 by a vote of 	. 



ILLINOIS POLLUTION CONTROL BOARD 
r-N 	 September 15, 1982 

ILLINOIS ENVIRONMENTAL 	 ) 
PROTECTION AGENCY, 	 ) 

) 
Complainant, 	 ) 

) 
v. 	 ) 	PCB 81-182 

) 
CAPITAL CITY LAND, INC., an 	 ) 
Illinois corporation, 	 ) 
MERLE BUERKETT, TOWN AND COUNTRY 	) 
BANK OF SPRINGFIELD, TRUSTEE, 	 ) 
an Illinois Bank, BUNN PARK 	 ) 
INDUSTRIES, INC., a dissolved 	 ) 
Illinois corporation, ESTATE OF 	 ) 
MAX RISEMAN, deceased, 	 ) 
MONIKA U. M. WEINER, RICHARD WEINER, 	) 
THOMAS FLATTERY, ERNIE L. SCHMIDT, 	) 
JOHN DOE, JANE ROE, ED EVANS, JOHN 	) 
HOLTMAN, CLARENCE "BUD" GARNER and 	) 

	 •N 

NANCY DiMARTINO, 	 ) 
) 

Respondents. 	 ) 

MR. GREIG R. SIEDOR, ASSISTANT ATTORNEY GENERAL, APPEARED 
ON BEHALF OF THE COMPLAINANT. 

MR. HERMAN G. BODEWES, ATTORNEY AT LAW, APPEARED ON BEHALF 
OF RESPONDENT MERLE BUERKETT. 

MR. CRAIG RANDALL, LONDRIGAN AND POTTER, APPEARED ON BEHALF 
OF RESPONDENTS BUNN PARK INDUSTRIES, INC., ESTATE OF MAX 
RISEMAN, DECEASED, MONIKA U.M. WEINER AND RICHARD WEINER. 

MR. THOMAS FLATTERY APPEARED PRO SE. 

OPINION AND ORDER OF THE BOARD (by N.E. Werner): 

This matter comes before the Board on the November 12, 
1981 Complaint brought by the Illinois Environmental Protection 
Agency ("Agency"). A hearing was held on March 3, 1982 which 
primarily resolved various legal complexities resulting from 
the Agency's intial action against the wrong party (i.e., Strata, 
Inc., a dissolved corporation). Accordingly, an Amended Complaint 
was filed on April 20, 1982. On April 26, 1982, Respondent 
Thomas Flattery requested to be dismissed as a party respondent 
in this action. On May 27, 1982, the Board entered an Order 
denying Respondent Flattery's motion. A hearing was held on 
August 4, 1982. The parties filed a Stipulation and Proposal 
for Settlement on August 9, 1982. 

AT roicoArwr , 4-3 



Respondent Bunn Park Industries, Inc., a dissolved Illinois 
corporation, was involuntarily dissolved on December 1, 1978 by 
the Illinois Secretary of State for failure to pay an annual 
franchise tax and failure to file an annual report. Shareholders 
in Bunn Park Industries, Inc. included Respondents Estate of Max 
Riseman, deceased, Monika U.M. Weiner (as legatee of Irwin Weiner, 
deceased), Richard Weiner, Thomas P. Flattery, Ernie L. Schmidt, 
and unknown persons designated as John Doe and Jane Roe ("Bunn 
Park Industries Shareholderg). 

Respondents Ed Evans, John Holtman, Clarence "Bud" Garner 
and Nancy DiMartino ("Land Trust Owners") are the four sole 
shareholders of Capital City Land, Inc. and are also the beneficial 
owners of a land trust, Number 240, which is held by the Town and 
Country Bank of Springfield, Trustee ("Bank"), an Illinois bank. 

It is stipulated that, from September 1, 1973 until August 
31, 1974, Pespondent Merle Buerkett ("Buerkett") operated, 
pursuant to a 1-year lease made by Respondent Bunn Park Industries, 
Inc., a sanitary landfill on a 16-acre tract of land located to 
the east of Bunn Park near Fox Bridge Road in Springfield, 
Sangamon County, Illinois. 	(Stip. 3). Buerkett indicated that he 
did not deposit refuse on the property after August 31, 1974 and 
asserted that he performed some final covering operations on the 
16-acre tract during the time period from September 1, 1974 until 
January, 1975. (Stip. 3-4). The Agency noted that, on one or more 
occasions after August 31, 1974, Buerkett signed inspection 
reports which indicated that he was the owner and operator of the 
property. (Stip. 4). The Board notes that Respondent Buerkett 
has previously been before the Board for improper landfill 
operations on leased property as early as 1971. EPA v. Clay  
Products, Merle Buerkett, et al., PCB 71-41, June 23, 1971 
(See: Dissenting Opinion of J.D. Dumelle in PCB 71-41); 
E.P.A.  v. Merle Buerkett and Harold Cline, PCB 77-294, 30 PCB 109 
(April 27, 1978); (Also see: Order in PCB 77-294 dated June 8, 1978 
at 30 PCB 395). 

The parties have also stipulated that, from September, 1974 
until January, 1975, Respondents Bunn Park Industries, Inc. and 
Bunn Park Industries Shareholders "caused or allowed the 
consolidation of refuse from one or more sources at the said 
16-acre tract as a central disposal site". 	(Stip. 3-4). On 
November 18, 1974, the Agency issued an Operating Permit to 
Bunn Park Industries, Inc. for a solid waste disposal site on 
a 49-acre tract "in the North half of the Northwest Quarter of 
Section 11, and the South half of the Southwest Quarter of Section 
2, Township 15 North, Range 5, West of the Third Principal 
meridian in Springfield, Sangamon County, Illinois (hereinafter 
"site")". 	(Stip. 4). The Operating Permit authorized the handling 
of demolition and construction waste, as well as other non-putrescible 
refuse, thereby "excluding garbage and liquid waste unless otherwise 
speicified by supplemental permit". 	(Stip. 4). 	 eNi 



On February 18, 1977, Respondents Bunn Park Industries, Inc. 
and Bunn Park Industries Shareholders sold the 49-acre site to 
Respondent Capital City Land, Inc. and to Respondents Land Trust 
Owners, who placed their interest in the property into Land •7Tust 
Number 240, held by Respondent Bank. (Stip. 4). 

Insufficient depth of final cover material was placed on 
various portions of the site during the time period from January 
2, 1975 until mid-1980 in violation of Rules 301 and 305(c) of 
Chapter 7: Solid Waste Regulations ("Chapter 7") and Section 
21(b) of the Illinois Environmental Protection Act ("Act"), as it 
was in effect prior to January 1, 1980. (Stip. 4-5). A subsequent 
Agency inspection of the site on April 22, 1982 revealed that the 
requisite final cover had been placed on the property. (Stip. 5). 
On May 20, 1982, the Agency notified Respondent Ed Evans in writing 
that the site was properly closed and that the appropriate final 
cover had been applied. (Stip. 5). However, the parties have noted 
that, should settling problems occur, the Agency "is not estopped 
from seeking that additional cover be placed on the site." (Stip. 5). 

The Agency states that: (1) leachate was ponded on the 
property and flowed into a small tributary of Sugar Creek on 
October 20, 1975; June 30, 1976; July 16, 1976; April 12, 1977; 
May 11, 1977; August 31, 1977; June 8, 1978; and April 17, 1979; 
(2) inadequate measures were taken to control leachate (although 
the problems now have been "fully corrected"); (3) because of 
damage to a monitoring well, no water sample analysis results 
were submitted to the Agency from April 1, 1979 until April 20, 
1982, although such sampling results were regularly submitted 
prior to April 1, 1979; (4) no Respondent made any effort to 
replace or repair the damaged monitoring well prior to April 20, 
1982; (5) a monitoring well was installed on the landfill site on 
May 10, 1982 in compliance with Agency specifications; and (6) 
the failure to take adequate measures to monitor leachate were in 
violation of Rules 301 and 314(e) of Chapter 7 and Section 21(b) 
of the Act (as it was in effect prior to January 1, 1980) and 
Section 21(a) of the Act (as it went into effect January 1, 1980). 
(Stip. 5-7). 

Respondents Capital City Land, Inc., Land Trust Owners, and 
Bank state that responsibility for the violations alleged in 
Counts I through IV fo the Amended Complaint is partially within 
the purview of Respondents Bunn Park Industries, Inc. and Bunn 
Park Industires Shareholders because the contract for purchase of 
the landfill in 1977 by Respondents Capital City Land, Inc. and 
Land Trust Owners "spelled out that final cover, leachate control 
and leachate monitoring well requirements would be taken care of 
by sellers, Respondent Bunn Park Industries, Inc." (Stip. 7). 
The Agency has requested that the Board dismiss Count V of the 
Amended Complaint and dismiss Respondents Thomas Flattery, Ernie 
L. Schmidt, John Doe and Jane Roe from the proceeding. (Stip. 
7). 



The proposed settlement agreement provides that: (1) 
Respondents Bunn Park Industries, Inc., Bunn Park Industries ' 
Shareholders (with the exception of Thomas Flattery, Ernie L. Schmidt, 
John Doe and Jane Roe), Capital City Land, Inc., Land Trust Owners, 
Buerkett and Bank have violated Rules 301, 305(c) and 314(e) 	" 
of Chapter 7 and Section 21(b) of the Act (as it was in effect 
prior to January 1, 1980) and Section 21(a) of the Act (as it 
went into effect on January 1, 1980); (2) Respondents Capital 
City Land, Inc., Land Trust -Owners and Bank agree to comply with 
the requirements of Rule 318 of Chapter 7 and "assert that they 
took expeditous steps to remedy the leachate and final cover problems 
with the landfill upon their obtaining the landfill property in February, 
1977"; and (3) a stipulated penalty of $3,000.00 shall be assessed 
against Respondents Bunn Park Industries, Inc., Bunn Park 
Industries Shareholders (with the exception of Thomas Flattery, 
Ernie L. Schmidt, John Doe and Jane Roe), Capital City Land, 
Inc., Land Trust Owners, and Bank. 	(Stip. 8-10). 

In evaluating this enforcement action and proposed 
settlement agreement, the Board has taken into consideration all 
the facts and circumstances in light of the specific criteria 
delineated in Section 33(c) of the Act and finds the settlement 
agreement acceptable under Procedural Rule 331. The Board will 
dismiss Count V of the Amended Complaint and dismiss Respondents 
Thomas Flattery, Ernie L. Schmidt, John Doe and Jane Roe from 
this action. The Board finds that Respondents Bunn Park 
Industries, Inc., Bunn Park Industries Shareholders (with the 
exception of Thomas Flattery, Ernie L. Schmidt, John Doe and Jane 
Roe), Capital City Land, Inc., Land Trust Owners, Merle Buerkett, 
and Bank have violated Rules 301, 305(c), and 314(e) of Chapter 7 
and Section 21(b) of the Act (as it was in effect prior to January 
1, 1980) and Section 21(a) of the Act (as it went into effect on 
January 1, 1980). A stipulated penalty of $3,000.00 shall be 
assessed against the appropriate Respondents. 

This Opinion constitutes the Board's finding of fact and 
conclusion of law in this matter. 

ORDER 

It is the Order of the Illinois Pollution Control Board 
that: 

1. The Respondents, Capital City Land, Inc., Merle 
Buerkett, Town and Country Bank of Springfield, Trustee, Bunn 
Park Jndustries, Inc., Estate of Max Riseman, deceased, Monika 
U.M. Weiner, Richard Weiner, Ed Evans, John Holtman, Clarence 
"Bud" Garner and Nancy DiMartino, have violated Rules 301, 305(c) 
and 314(e) of Chapter 7: Solid Waste Regulations and Section 
21(b) of the Illinois Environmental Protection Act (as it was in 
effect prior to January 1, 1980) and Section 21(a) of the Act (as 	/6  
it went into effect on January 1, 1980). 



2. Within 30 days of the date of this Order, the 
Respondents shall, by certified check or money order payable to 
the State of Illinois, pay the stipulated penalty of $3,000.00, 
for which they shall be jointly and severally liable, to: 	- 

Illinois Environmental Protection Agency 
Fiscal Services Division 
2200 Churchill Road 
Springfield, Illinois 62706 

3. Count V of the Amended Complaint is hereby dismissed. 

4. Respondents Thomas Flattery, Ernie L. Schmidt, 
John Doe, and Jane Roe are hereby dismissed as Respondents 
in this proceeding. 

5. The Respondents shall comply with all the terms and 
conditions of the Stipulation and Proposal for Settlement 
filed on August 9, 1982, which is incorporated by reference 
as if fully set forth herein. 

IT IS SO ORDERED. 

Chairman Dumelle and Mr. Anderson concur. 

I, Christan L. Moffett, Clerk of the Illinois Pollution 
Control Board, hereby certify that the above Opinion and Order 
were adopted on the  Wk   day of 	 , 1982 by a 
vote of 	. 

Christan L. Moffe 	lerk 
Illinois Pollution 	ntrol Board 



ILLINOIS POLLUTION CONTROL 
September 15, 	1982 

ILLINOIS ENVIRONMENTAL PROTECTION 	) 
AGENCY, 	 ) 

) 
Complainant, 	) 

) 
v. 	 ) 

) 
CAPITAL CITY LAND, 	INC., 	an 	 ) 
Illinois 	corporation, 	 ) 
MERLE BUERKETT, TOWN AND COUNTRY 	) 
BANK OF SPRINGFIELD, 	TRUSTEE, 	 ) 
an Illinois Bank, 	BUNN PARK 	 ) 
INDUSTRIES, 	INC., 	a dissolved 	 ) 
Illinois corporation, 	ESTATE OF 	 ) 
MAX RISEMAN, 	deceased, 	 ) 
MONIKA U. 	M. 	WEINER, 	RICHARD WEINER, 	) 
THOMAS 	FLATTERY, 	ERNIE L. 	SCHMIDT, 	) 
JOHN DOE, 	JANE ROE, 	ED EVANS, JOHN 	) 
HOLTMAN, CLARENCE "BUD" GARNER and 	) 
NANCY DiMARTINO, 	 ) 

) 
Respondents. 	) 

BOARD 

PCB 81-182 

CONCURRING OPINION (by D.B. Anderson and J.D. Dumelle): 

We concur in this matter in order to resolve a complex 
proceeding involving a dissolved corporation, an estate, un-
known shareholders, a land trust and others. 

Our concern lies in the fact that one of the respondents 
is Merle Buerkett. The majority opinion cites two previous cases 
in which Mr. Buerket .t has been judged guilty in 1971 and 1978 
by this Board of improper waste disposal operations. 

The stipulation is silent about Mr. Buerkett's past conduct. 
And since the $3,000 penalty stipulated to here is to be appor-
tioned jointly and severally it seems obvious that this prior 
conduct was not considered in setting that penalty as regards 
Mr. Buerkett. 

Penalties set by the Board are "to aid in the enforcement 
of the Act". Repeated violations of rules intended to protect 
the pub/ic from the dangers of improper waste disposal ought 
to bring much higher penalties than an initial violation. This 
appears not to have been done in negotiating this stipulated 
penalty. The Agency should search its own records before   



acob D. Dumelle, 
Chairman 

2 

negotiating to find all repeaters. Since a repeater has ob-
viously not been deterred the newer penalties should be many 
times . the first ones for similar offenses. 

EEt 1/ 	J <Z3  
Donald B. nderson, 
Board Member 

I, Christan L. Moffett, Clerk of the Illinois Pollution 
Control Board, hereby certify that t e above Concurring Opinion 
was filed on the  /Z -1' 	day of 	 , 1982. 

Christan L. Moffr 	lerk 
Illinois Pollution-  •ntrol Board 



Illinois l'Aivirolinientn1 Protection Agency • 	22(u)(ltd11 lail. 	 H. 

  

'211/7P 7-1 

CEPTIFIED ri\IL  

EPFORCEMENT rOTICE LE11ER 

re: 	Sprinf.l.fieid/r', : t.qt 	2 -- LPC 11:78 
SpringfieldPur,rkat Annpx 	IFC 11,7E2:1P 

0ccemher 3, HS? 

Mr. Merle Nei- kr:At 
Rural Route #2, Koke Mill Ri 
Springfield, Illinois 	6270? 

Pear rr. F4Jerkrtt: 

The Aooncy has previohslv 1:iftrmef. 1  you nf mparent 1 -, oncorolianc-
reouire--_nts of ynur rierDiits, !:(:ction Mc) or t1;.: Fnviioo - rntal 
Protection Act, and :7:tiles 	"fl ,1 73hd 311 Pi Haptor 7 Soli 
Rules. These charg-s against yeh are set forth in f\ttad , ! , 4:nt A to this 
letter. 

Please be advisee, that this matter has been referred to the Agency's 
legal staff for the preparation of a formal enforceFiont case.. The Agency 
intends to refer this matter to the Attorney General's office for the 
filing of a formal complaint. 

In accordance with Section 31(d) of the Environmental Protection Act, the 
Agency 011 proviee You 0th an opportunity to moet Oth appropriate 
Agency personnel in an effort to resolve such conflicts which could 
otherwise load to the filing of a formal complaint. This meeting, if it 
is to be held, is required to he held within 30 days of your rrceipt of 
this notice unless the Agency aorres to a postpenent. 

Please contact Virqinia Yang of the Agency's 1Pgal staff &I, 217/712-5F,44 
v!ithin sev2n (7) (!,:is if yoll wis'n to sche.,.!ulr: such a rr ,:tino or at 
time it pu have any questions regardin9 this irattr. 

Sincerciy, 

'iobert 
Division of loud PollutiPn CPntno1 

"V:ns/5337c, 4 

Attaoh;70nt 

 

ATTACQ ME/J -1-  A -4 



Illinois Environniciwil l'uotcct 	Agcmcv 	22ou 	 spt 

AttF.cholent A 

1. Failure to cemoly ith final u.ver refluireints fnr ruorkeit Annex 
contours as provi(led in DLPC Permit No. 1r7-3-0P znd PLPC 
cimplcm-ntal 	 °('-2 1 c42 (c,ectif.p 21(d) or 	pr;t: ^plc 
207 	i (hantr2r /). 

Fiiure to ccmDly v!iU ,  final cnver NTuir.7ments inr P,uerkett H. 
site, Fits A arr! 0 as prc , vied in DL 	Pr=rit ro. 1Y7r-1-0P 
(Section 21(d) 1-,f the Act and Rule 30 2_ of Chapter 7). 

3. Failure to orovir!c adequate measures tn mnnitor and centrol leachate 
at Buerkett Annex and Buerkett H. 2, Pits A and 	(Scction 21(d) 
and Rfles 313 anc! 31A(e) ef Chapter 7). 



STATE OF ILLINOIS )(7- 
) COUNTY OF L A K E ) 

IN THE CIRCUIT COURT OF TUE NINETEENTH 
JUDICIAL CIRCUIT, LAKE COUNTY, ILLINOIS 

VILLAGE of ANTIOCH ) 
) 

RICHARD 

vs. 

CARLSON, Dirc,J-tor_ of 

) 
) 
) 

the 	) 

IEPA, 	et al 
) 
) 

•V---' 

! ,) \ 
.-- GEN. NO. 83 CH 454 

1 ■ .i.j 	'',.'-;A 

ORDER 
This cause coming on to be .  heard on Plaintiff's Motion for 

Summary Judgment and Defendant, —RICHARD CARLSON'S,Motioni , to , ,Strik 
Affidavits, Plaintiff and Defendant, RICHARD CARLSON present by counsel, 

, argument having been heard and the Court being fully advised in the 
premises and finding as follows: 

1. All of those factors necessary for a permanent injunction 
are present if the expansion is a new regional control facility 

2. The increase of volume contemplated by WMI and permitted by 
the IEPA is a new regional pollution control facility and it 
was the intent of the legislature to require local siting 
hearings for such expansion. 

3. Any other interpretation would make the legislation a nullity. 

Therefore,:it it HEREBY ORDERED that: 
1. Judgment is entered for the Plaintiff on Counts I and II; 

Defendant's Motion to Strike Affidavits is denied. 
2. Defendant, RICHARD CARLSON, Director of the IEPA, and his 

successors, agents, servants, employees, and any others 
acting in concert with them are hereby enjoined from issuing 
any such permit without following the procedures prescribed 
by statute for a hearing by the local governmental authorities. 

3. The Court further declares that the permit issued by IEPA 
is set aside and held void. 

4. This is a final 'and appealable Order with no just reason to 
delay appeal thereof. 

ENTER : 	7:i2lfz-,7 D. Bloo:k 

F 

Judge 

Dated at Waukegan, Illinois this 

day of     19 	171-94 4/81 

- 



DATE: 

10: 

FROM .  

SUBJECT: 

ENVIRONMEN - 1 	 HON AGt_NCY 	 MI..MORANDum 

June 5, 1984 

Del Haschemeyer 
, 

Donald L. Gimbel A- 

Possible guidelines to interpret new regional pollution control 
facilities if Village of Antioch decision is followed. 

In our telephone conversation we discussed what guidelines the 
Agency could utilize to determine what constitutes a regional 
pollution control facility, if the Agency were to acquiese in the 
decision of the Lake County Circuit Court in the Village of Antioch  
decision. These are my thoughts. 

First, there is a question whether a waste treatment facillty 
can constitute a regional pollution control facility. The statute 
(Section 3(x) of the Act) is ambiguous. Harry Chappel advises me 
that the Agency has in the past regarded treatment facilities as 
regional pollution control facilities. However, the facilities 

, in question also stored wastes, and thus could he considered as 
regional pollution control facilities on their storage feature 
alone. Bill Seltzer's letter of February 3, 1984, a copy of which 
is attached, confirms this view. As a result, the Agency seems to 
be committed to the interpretation that_treatment facilities are not. 
regional pollution control facilities(4\With regard to whether an 
application includes an "area of expansion beyond the boundary of 
a currently permitted facility," the following are possible guidelines: 

FOR LANDFILLS 

An increase in disposal capacity due either to new or different 
elevations above ground or trenches below ground. 

FOR STORAGE FACILITIES 

Construction of now buildings, expansion of existing buildings, 
installation of new tan}:s, or construction of new or expanded surface 
impoundments which result in an increase in storage capacity, either 
within or outside of buildings in the facility, and either above or 
below ground. 

FOR INCIflERATORS (and Treatment Facilities, if they are regional  
pollution control facilities)  

Where additional primary equipment is installed which increases 
the capacity of the facility (this is to be distinguished from the 
modification of hardware on existing equipment, for which local 
approval would not he iloquired, even though it wcul(I result in 
increased capacity)In addition, Increased surface area would alo 
require local approval, for all regional pollution control facilities, 
in accord with our present inLerpretation. 

cc: Robert Kuykendall, William Seltzer, Gary Ring, Harry Chappel 
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STATE OF ILLINOIS ) 
) 	SS 	 E 7.  ' 	. ! 	, (, 

COUNTY OF L A K E )  

IN THE CIRCUIT COURT OF THE NINETEENTH  
\\ JUDICIAL  CIRCUIT, LAKE COUNTY , ILLINOIS vs 

VILLAGE OF ANTIOCH, a municipal 
corporation, 

Plaintiff 

vs 

RICHARD CARLSON, Director of the 

) 
) 
) 
) 
) 
) 
) 

) 

GENERAL NO. 

— 

83 CH 454 

Illinois Environmental Protection) 

	

Agency; and WASTE MANAGEMENT OF ) 	 t 	n Agency 
ILLINOIS, INC., an Illinois 	) 	 Enic=i ?):7:. 
Corporation, 	 ) 

Defendants. 	) 	 - 

1701 FIRST AVENUE 
Wiv;03D, ILLINOIS 60153 

This cause coming on to be heard on Plaintiff's Motion 

for Suhailary Judgment and the Defendant, WASTE MANAGEnENT OF ILLINOIS, 

INC., having heretofore filed a stipulation to have a permanent 

injunction entered by the Court restraining the Defendant, WASTE 

MANAGDENT OF ILLINOIS, INC., and the Defendant, RICHARD CARLSON, 

being present by counsel and the Court having heard the evidence 

being fully advised in the premise's, and having jurisdiction of 

the parties and the subject matter and the Plaintiff moving for 

a voluntary non - suit as to Count III against the Defendant, WASTE 

MANANGEMENT; 

IT IS THEREFORE ORDERED that: 

1. The Defendant, WASTE MANAGEMENT, its agents, officers 

employees, attorneys, successors and assigns and all persons in 
• 

active concert and participation with them, be and they hereby are, 

perpetually restrained and enjoined from engaging in, continuing, 

permitting, encouraging or participating in any way in any 

n-rTrw-AA 	R 
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developmental or operational activity related to the vertical 

enlargement of the Antioch Landfill Site including seeking or 

receiving any permit to vertically enlarge, in any design,the 

Antioch Landfill Site. 

2. Plaintiff is granted a voluntary non-suit as to 

Count III and hearing on Plaintiff's Motion for SumAilary Judgment 

is continued to May 9, 1984 at 9:15 A.M. in C-305 as to the 

Defendant Richard Carlson, Director of the Illinois Environmental 

Protection Agency, on Count I and II. 

3. Further, Judgment is entered on behalf of Plaintiff 

for costs against the Defendant, WASTE n\NAGEMENT. 

This Order is the command of the Circuit Court of 

Lake County and violation thereof is subject to the penalty of 

the law. 

ENTER: 

JUDGE 

Dated this 	day of April, 1984 
at Waukegan, Illinois. 
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